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As a result of gverwhelming interezst in the November column of LaCROIX
TN BRIEF, "Flanning for Peace of WMind", T Chought I would expand our
toplec of estate planning in this issue toe address the moslk popular
guestlon asked by our readers: How does community property affect
planning an astate? This is a wvery interesling tople and cerbkainly
workbh looking inko.

Before we begin, I would lile to remind you that topics discussed in
this column are for informaticnal purposes only. My objactive iz to
provide vou with a coskb-free, no-obligabion forum Lo galn sSocme basle
knowledge akoul lssues Lthalb are dmportank to you. Thisg eolumn does nolb
take the place of a legal consullation or any legal advice gilven ko you
by vour attornay.

Lell us start our dlscussicon with a general explanabicon of kbhe principles
of communilty properly. During your lifelblmes, hushands and wivea ghare
equal ownership of all property acguired during your marriage. This
means thal Lhe property is subjech toe sgual rights of managemenkt and
gonktral by both the husband and bthe wife. These rights are yours to
share aulkbomatlcally, 50-50, as soon as the properbty is acquired.

When one ' gpouse passes on before the other, the living spouse
auntomatlaally gelks one-half of Lhe property. Thiz iz the 50% thal was
acgulired by Lhe surviving spouse automalbically when the property was
obtained. The ather 50% (the half that belonged to Lhe deceased spouse)
becomes subject to the deceased spouse's will or trust. It is possible
for the deceased spouse bto leave all, part, or none aof his/her share of
Lhe property Lo the surviving spouse. '

Whal thls means so far is that the law of communily property guarantees
that Lhe survlving spouse will get alt least one-half of the property
acquired during the marrlage. @Whether the surviving spouse gets more
than one-half depends on the will or trust left by Lhe deceased spouse.

S0, how do we determine what is '"one-half" of the property? Quite
simply, we asgess the value of the property and kLhen split Lt right down
the middie. Thig is why 1t ls so very important that aspouses acl
responsibly and fairly when managing thelr community property.

In fact, the law tries Lo protect each spouse's share of Lhe community
property by imposing khe obligations of a "gonfidential relationghip'" on
a husband and wife. A "confidential wvelationship" requires that the
people in that relationship — in Lhiz case, vou and your spougs -
always. act in good falth toward one another when managing the community
property.

If either you or your sSpouse acl irrespongibly wikth any part of vour
community property —- for instance, gambhling away $50,000 without yourx
spouse's permisslon — Lkhat part of Lkhe property with which you were
irrasponsible will come out of your half of the estate only. In other
words, i1f your total eskate is worth $£300,000 and you gambled $50,000
without your spouse's permissiecn, your spouse will sbi1ll he entitled to
$150,000 of the estate, and only $100,000 of the estate will be subject
te vour will or trust.
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This protection ls in effect 1f both spouses pagss on alk Lhe same tilme,
as well. In a "simultaneous death" when both of the spouses acted
raspongibly with their community properlky, Lthe 50% that subomatically
belonged to the wife passes on to the wife's heirs, and khe 50% thal
automatically belonged toe the husband passes on to the husband's heirs.
However, if elther the husband or the wife acted irresponsihly with the
community property, the amount that was squandered will be taken Trom
the heirs of the squandering spouse only.

It is important te keep din mind thabt this simultaneous death rule
applies only to community property law. Things become much more
complicated in a simultaneous death with Insurance law. Tor instance,
undexr afizinsurance policy, when it cannot be proven that the beneficlary
survived LChe insured, it is asgumed Lthat the insured survived the
beneficiary. This meansg that the ingurance money of the insured will g0
Lo the alternate beneficiary instead of to the heirs of thea heneflediary.
The principles of community property do not apply in insurance matters,

Sometimes, the pringiples of community property may confliol with the
intent of a will, as well. TFor example, lat ug imagine a hushand who is
accustomed to making all of the financial and legal decisgions in the
family. Being an informed man, he i3 aware khabt his wife would be able
Lo claim one-half of the estate upen his deakh because of her rights
under communilty property law. This genlkleman, hoping to provide for his
wife as besl he can, decldes that he should write up a will that leaves
one—third of the property to his wife and two-thirds Eo other haira.
This way, in this man's mind, his wife can claim not only her automatico
half, but also one~third of hi=z halfr {basically, bthen, inheriting two—
thirds of the entire estake).

The unfoertunate twist in thils situation ds that the hushand's will has
not been written in such a way as to make his inkent absolulely clear to
the eourt. Because 1t appears that the husband 18 referring Lo tha
ent:ire estate rather than simply his half, hig wife is given the option
of e¢laiming either one-half of the estake, azs she is entilled hy
community property law, or one-third of the enlire estate, ag
interpreted through her husband's will. The poor wife 1s harred from
claiming the tweo-thirds of the estalbe on which she very Innocently ——
and mistakenly —— had her hopes set.

My point 138 t(hat community property law s a wonderful tool in
constructing an estate plan; it is a secure foundation on which o
bulld, However, communily property cannot be looked upon as the sole
structure of your plan. You musk implement a clear, precige will or
trust, and, most importantly, both spouses muslk be inveolved in the
planning proceas,

Togetherness is the key to community property. It was together that you
set and reached your goals, and ik is together thal vou need to plan for
your heixs. Now is not the time for elther of you ko £all asleep on the
amerigan Dream!

Bob LaCroix is an attorney who has gerved San Diago County since 1979,
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of Bob's low-cost legal workshops, or 1f you need to discuss a Jegal
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